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M/s. Akash Ceramics Ltd
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al{ anfz 3r@tarsrr ariits rra aa & laz smk vR zrenfenR fh4 aa n;r 3rfrart
al arft znr grrur am4a vgd "c/>x "'ffc/>fil i I

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'l'!Rcf m<PR "c/>T~~
Revision application to Government of India :

(1) a4ha sua zyca 3rf@zm, 1994 cffI" 'cTRT~~<@TT! 7f1{' +Jll=fcTT cB' ~ '# ~fcfct" 'cTRT 'c/>f '311-'cTRT cB'
er rvga aiafa grtrvr smlar 'sra ra,a m<PR, f@a +inra, rua RrrT, at if#a, la cfrcr
'l,<R, 'ffi'fcr "!Ff, -.,t ~ : 110001 <Bl' cffI"~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ 1f@ cffI" elf mm sra hf enR "c/>TWA x='r fclffir~m 3Rl 'c/>IWR '# m fclffir ~ x='r
~~ '# 1f@ "R ·uffff ~ "!Ff '#, m fclffir~ 'l[f ~ '# 'qffi cffi'~ 'c/>IWR '# m fclffir~ .if m .
1f@ 61. Rahn # hr g{ st .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a ·
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) a a ff rz zurqrPuff mT w zuT ml a fa#fur ii srzihr zrcn a m wqr
zy # Re #mi i wit na a as fat nz znrqrRaffa et

(b) In case of rebate of duty of excise on goods exported to any COun - utside
India of on excisable material used in the manufacture of the goods whi " o any
country or territory outside India. · .
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zrf? zyc hrgr fag far 'lffi"ff # as (ura zur er at) ff fur <Tm l=fffi 6T I
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .

er 3if war #6t are zycapram a fg Gil qt #Ree mrr at n{ & si ha am?r uit s err vi
F1<l11 garfn agar, sr@ta arr uRr at w:m "CR m qfcf if fclm 3~ (~.2) 1993 mxr 109 err fga Rag Tg

61"1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(<T)
(c)

(1) ~~~ (3Tlfrc;r ) Pi<il-l1q6f! , 2001 * F1<l11 9 * 3@7@ FclPifcfcc WBr ~ ~-8 if en- mcrm if. ~
31mT * >lRt srkr hf fa=ii cft;:r +lffi fluFe-sr?r vi ar4ta arr?z c#I" cn--cn- mcrm *~~~ fclxrr
nlr aReg1 Uva# aper alar ~- cpf ~ * 3Rflffi 'eITTT 35-~ feufR 6 * 'T@Ff *~ * "flf.!l t'r3lR-6~
Cfl°r >liTI '1ft 6AT~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
he OlO and Order-In-Appeal. It should also be accompanied by a copy of "TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
rJlajor Head of Account.
(2) Rf@aura am4aa # mrr ui icaa a alqt za mmm 200/-6 mar t ug sit
Gi icra va yaala uznar t m 10001- at #tr 7Tar 8l Gr;t
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac. 0
tar zgca, trsuer zca vi ara an@tr nzn@raw uR arfi
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

. («) i4ha sure zrcn 3rf@fr, 1944 c#I" 'eITTT 35- uo.fr/35-~ * 3Rflffi :

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

afR uRba 2 (1) q) if ~~ *m c#1" 311fu;r, 3l1l@T * <WIB if fl~. ~~~
zges vias or4tar =mrnf@raw (Rec) 6t uf?a &4arr 4lean, rsmrrr i aqua rife, a<u
arcrar, 3raRc!T, 3i(;J.l&IG!I&, ~ 380016

.:)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) brr snraa yen (sr4Ga) Prmra6it, 2oo1 at nrr o a iaf ura sy-a # Raffa Ry 7gar 39#ta (_)
urznferaoi al nu{ 3r4 # fag arfla fhg ·Tg arr?r #Rt 'EfR" uferzii Ra vii war zrc # l=fPT , &!:ffuT c#I" l=fT1T 3ffi
wnm Tzar 4fIT T; 5 Gl ITUk% cIBf ~ 1000/- i:ffr'R~ 6Tlfr I uiN~~ c#I" lITlT, &!:ffuT c#I" +IT1T
3TR wnm ·TIT if+ I, 5 Gal IT 50 cl4 dq m at a; 5ooo/- uhhf ?tf I uiN~~ c#I" +IT1T, &!:ffuT
c#I" +IT1T 3TR WfTm ·Tar if Eu; 5o arg Ir uur & aei ; 1o00o/- i:ffr'R ~ 6Tlfr I c#I" i:ffr'R~
farerma anfia an rr a ii vier #t uh1 us rr sn a fat mR r4a ea # ea t
WW cpf 6T

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to th~.I?. 13eU~
Tribunal or the one application to the Central Govt. As the case may be, is fjlledito@voig;
scnptona work tf excIsmg Rs. 1 lacs fee of Rs.100/- for each. (;/!t~-::-· -~:8-~
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(4) "'-lll!IC'lll ~ 3ffi<r:r 1970 zrn isf@era srgpP--1a sifa Raffa fg 3gr 3a 3m)a z pc
srr?gr zqenRe,fa fvfr f@rat sr2gr j re@t t.vs qR 56.so ha a rzreq zyea Pease mm &)
a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) gr 3j iifra mm6ii at fir as a Rzrii a6t it ft en snffa fhzu '1fTm % "Gfl" m+IT ~.~
nz gca vi hara rfl#tr znrznfrswr (6riff4fe) Pm, 1982 # fea & I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fmr «res, kc#ta sna ere# l!ci '8ciicf,,( 31cl)Jl.q~ (,a1-t=8d) t" ,;rfcr 3ftirnr t"~ it
h.4ha sen arcs3f@f,&g Rterr 39wa 3iaafa fa-aftza(in-) 3f@fan 268g(av #r
i&GIT 24) Raia: &..2&st fa#la 3f@fern, 8&y #rerr3 a3iair?a1aat aft tar Rt

"are&, arr fRfaa fr are qa-rf@rsra3Garf ;arf fazrarr a3iarsr srst arat
araf@aer rfrar#lswt arf@am@
ij,cra}-4~ ~wen "Qcj ti cj jct,,( t" 3@dtd'"mar 1%,rar eraii fGa snf?

.3 0

(i) um 11 ±t a 3iaf fReufR za#

(ii) ~~ cfi'I' cift' dJf -m>l'd" mi
(iii) ~~ Fal-4J-iiciJI t" fal'm:r 6 t" 3@dtd' ~ ~

3rataer zrg fazerrhmanfa-aaa (i. 2) 3rf@fun, 2014 t" 3tRF3rtl"~~ 3lcflt>t"l.a

7ff@er4rtaer faarfl rare 3rsifvi 3r4tratarasa{iztt
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amoun~
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

0
(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) z3rsr#sf 3rfl@awrawar szf aream \,wenmairs ma1Ra ITTmmar i%ir
'iJfC!' ~went" 10% 3raTdTaf tR"3itsrziha av ma1Ra ~ oar cfOs' t" 10% 3raTdTaf tR"~"IT~ ~1

0 9 0

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Service::;
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

0

·o

This order arises out of an appeal filed by Mis. Akash Ceramics Pvt. Ltd.,

Village-Rajpara, Taluka-Mansa, Distt. Gandhinagar-382845 (in short 'appellant')

against Order-in-Original No.17/ST/AC/AS/2010-11 dtd. 31.08.2010 (in short
'impugned order') passed by the then Asstt. Commissioner, Central Excise, Division

Gandhinagar, Ahmedabad-11I Commissionerate (in short 'adjudicating authority').

2. Briefly stated that adjudicating authority vide impugned order rejected refund

claim of Rs.3,47,536/- (Cenvat credit availed on Service Tax paid on outward freight

Rs.3,06,379/- during the period from Sept-2007 to March-2009 + Interest paid on it

Rs.41,157/- under protest) under Section 118 of the Central Excise Act, 1944.

3. Aggrieved with the impugned order, the appellant filed. the present appeal

wherein, inter alia, stated that:

► The adjudicating authority failed to appreciate that they as required under
the provisions of Rule 2(d)(v) of the Service Tax Rules, 1994 were liable to
make payment of service tax with regard to GTA services availed of by it.
Accordingly, the definition of the term 'output service' in Rule 2(p) of the
Cenvat Credit Rules, 2004 was required to be read taking into consideration
the aforesaid aspect. Rule 2(t) of the Cenvat Credit Rules, 2994 specifically
provides that provider of service tax included a person liable to pay service
tax. Thus, once when they were liable to make payment of ·service tax in
terms of aforesaid provisions, they were very much eligible for availing the
Cenvat credit with regard to the service tax in question.► The adjudicating authority failed to take note of the fact that Rule 3(1)(tx) of
the Cenvat Credit Rules, 2004 provide that a manufacturer or producer of
final product or a provider of taxable service shall be allowed to take Cenvat
credit of service tax. The term 'input service' as defined under Rule 2(l) of the
Cenvat Credit Rules, 2004 includes services unsed in inward transportation
of inputs or capital goods and outward transportation upto place of removal.► The adjudicating authority has erred in rejecting the refund claim despite the
fact that they had pointed out the decision of the Larger Bench in case of
ABB Ltd. Vs. CCE, reported in 2009-T1OL-830.

4. Personal hearing in the matter was held on 26.11.2018. Shri S.J. Vyas,

Advocate, appeared on behalf of the appellant and reiterated the grounds of appeal
and submitted that GTA credit is permissible for the period Sept-2007 to March-

2008; that for April-2008 to December-2008 is time barred; that remaining period

will be as per decision of Ultratech Cements Ltd; that since the matter is of

interpretation, no penalty can be imposed.

5. I have carefully gone through the appeal memorandum, submissions made
at. the time of personal hearing and evidences available on records. I find that the

main issue to be decided is whether thy,at@fa(ti,entitled to Cenvat credit of

/~~~@ \,0?·{• °•·e·.. \. - '. ' Jj
· ' ·€ 7.
<_
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service tax paid on Outward Freight services availed on direct sale from the factory

gate i.e. beyond the 'place of removal' or otherwise during the relevant period.

Accordingly, I proceed to decide the case on merits.

6. Prima facie, I find that during the course of internal audit, it was noticed that

the appellant had availed Cenvat credit of service tax paid on Outward Freight (GTA

service on clearance of manufactured goods from factory gate) Which was not 'input

service' in terms of Rule 2(1) of the Cenvat Credit Rules, 2004. On pointing out,

though the appellant did not agree with the audit, paid the amount alongwith interest

under protest on 17.06.2009 and subsequently filed refund claim on 29.12.2009

which was rejected by the adjudicating authority vide impugned order on the ground

that Outward Freight services which were received after clearance of final products

from the 'place of removal' i.e. factory gate. Hence, aggrieved with· the impugned

0 order, the appellant has preferred the present appeal. The period covered in the

present appeal is from September-2007 to March-2009.

o

7. In this regard, I find that the issue involved was already settled' by the

Hon'ble CESTAT, Chennai Larger Bench in the case of ABB Ltd. Vs. CCE & ST,

Banglore [2009(15) STR-23(Tri.LB)]. However, in the appeal before the High Court

of Karnataka by the deptt against the said judgment of the CESTAT, the Hon'ble

High Court of Karnataka upheld the decision of the Larger Bench of the Tribunal. As

against this order of the High Court of Karnataka, the department filed Civil

Application No.11402/2016 against ABB Ltd. before the Hon'ble Supreme Court of

India; This civil application was tagged with Civil Appeal No.11710/2016 filed by

CCE, Belgaum Vs. M/s. Vasavadatta Cements Ltd. The Hon'ble Supreme Court of

India vide judgment dated 18.01.2018 [ reported in 2018(11) GSTL-3 (SC)] on

the subject matter has categorically discussed the words and phrase "from the
place of removal" as it stood in the definition of 'input service' in Rule 2(1) ibid prior

to amendment w.e.f. 01.04.2008 and held as under:

"Cenvat credit - Input services - GTA services - Outward Transportation
of manufactured product - Place of removal - Definition' of input
services as it existed prior to amendment in 2008, included term "from
place of removal" - Certainly it has to be upto a certain point - Thus
GTA services used for outward transportation of goods from place of
removal, i.e., factory gate up to first point of delivery viz..a Depot or a
Customer's premises covered under input services - However, post 1-4
2008 amendment, said term having been substituted by. term "upto the
place of removal", credit beyond such place not admissible - There
being no error in concurrent orders of CESTAT Larger Bench and High
Court, impugned order sustai able - Rule 2(/) of Cenvat Credit Rules,
2004. 'paras 5 6 7 8'~1'__ <!-~arm,(~LI s s J a ·-. • ?

, ...:.'/',_ 'r·_:-li-;,,----- --....:_;_- ·'_,1'·-•_7_-~-• , %,
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Following the ratio of this judgment of the Hon'ble Supreme Court of India, I

hold that the appellant is eligible for availing Cenvat credit of service tax paid on the

Outward Freight in case of direct sale from the factory gate and accordingly allow

the appeal filed by the appellant with consequential relief, if any, for the period

covered prior to 01.04.2008.

8. As regards the period covered post 01.04.2008, I find that the definition of

'input service' has been amended w.e.f. 01.04.2008 wherein the words 'from the
place of removal' had been substituted by 'upto the place of removal' vide
oti. No.10/2008-CE(NT) dated 01.03.2008. Thus, from 01.04.2008 onwards, with

the aforesaid amendment, I find that the appellant is not eligible for availing the

Cenvat credit beyond the place of removal in view of the aforesaid judgement of the

Apex Court. I also find that the appellant has not produced any documentary

evidence in support of his claim before the adjudicating authority or this appellate

authority. Hence, to this extent, the appeal is rejected.

9. 3rfleas=af err asf a7 n{ or4le arqr1 3qla aft#a farua?l
The appeal filed by the appellant stands disposed of in above terms.
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Attested:
\")

\
~

(B.A. Patel)
Supdt.(Appeals)
Central GT, Ahmedabad.

BY SPEED POST TO:
Mis. Akash Ceramics Pvt. Ltd.,
Village-Rajpara, Taluka-Mansa,
Distt. Gandhinagar-382845

P.A. file.

Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Asstt. Commissioner, CGST, Division Gandhinagar.
(4) The.Asstt. Commr(System), CGST , Gandhinagar.

(for uploading OIA on website)
Guard file(5)
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